Central Asia, with its abundance of natural resources and low labor costs, is often seen as an attractive destination for foreign investment. The inflow of foreign investment into Central Asia has significantly increased in recent decades, and this phenomenon supports the improvement of both national economies and the welfare of the region. Still, Central Asia is not classified as a low-risk destination for foreign investment because of inadequate protection of foreign investment -particularly a lack of transparency and predictability in Central Asia states' FDI (Foreign Direct Investment) regimes. Furthermore, international organizations (such as the OECD) indicate that some countries in Central Asia do not have clear investment policies. These points pose problems for foreign investors who desire to invest in the region. From this perspective, this article analyzes the consistency of the general principles of foreign investment in Central Asia with international investment standards.
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Introduction it is widely recognized that foreign direct investment is the cornerstone of growth and sustainable development. in the light of such phenomenon, Central Asian states (kazakhstan, kyrgyzstan, tajikistan, turkmenistan, and uzbekistan) attempt to attract foreign investment into their countries through structural reforms. Foreign direct investment (Fdi) inflow into the Central Asia region has significantly increased since the collapse of the union of soviet socialist republics (ussr) . in this process, the Central Asian states attempted to create legal frameworks for foreign investment, in order to attract more of it. in comparison with developed and developing countries, foreign direct investment in the Central Asian states remains at a low level. Additionally, foreign direct investment is often concentrated in a just few sectors (and in natural resource extraction in particular). 1 Generally, Central Asian states are not classified as low risk for foreign investments. One of the explanations for this classification is that all Central Asian states have serious problems with the rule of law, control of corruption, and transparency. these factors play crucial roles in determining the host country's attractiveness for foreign investors. kazakhstan fares better in all criteria compare to kyrgyzstan, tajikistan, turkmenistan, and uzbekistan. 2 still, poor-quality regulations, as well as inconsistent interpretation and arbitrary application of laws, continues to be a major problem for the kazakhstan foreign investment regime. 3 Outside factors (such as regional conflicts and economic sanction against russia) have an adverse effect on inflow of Fdi in the region. in 2017, kazakhstan attracted the most foreign direct investment among the Central Asian states, with $4.6 billion while in 2016 it was $12.223 billion. turkmenistan received the second most Fdi, with $2.31 billion in 2017. tajikistan garnered very low levels of foreign investment at $141 million, followed by uzbekistan with $96 million and kyrgyzstan with $94 million. 4 Overall numbers indicate that Fdi flows to Central Asia have declined considerably. this decrease of Fdi into the region's developing countries, and the rise of pressure over foreign investment, is a major concern in the recent development of the host countries' investment policies. 5 in this phenomenon, Central Asian states are presented with a good opportunity to review their investment policies and regulation regimes in order to attract more Fdi. From this perspective, those countries are focusing more on investment policy. however, while there has been some effort expended towards improving the legal framework for foreign investment in the region, it is difficult to say that such development can satisfy foreign investor's expectations.
Comparative Analyses of the General Principles of Foreign Investment Laws in Central Asian States
Foreign investment laws are often described as a core policy tool for promoting and regulating investment. these laws are not only instruments for dealing with investment, but are also part of the general framework of the host country's investment policies. Although investment laws include common objectives, they are distinguished from their content and overall approach. 6 A common aspect of foreign investment laws among developing countries is that they cover all aspects of foreign investment. these investment laws or codes contain provisions for the admission of foreign investment, protections for foreign investors, tax treatment of investments, non-discrimination rules, legal restrictions, and guidelines for settling disputes. in the case of Central Asian countries, a number of potential obstacles still exist that hamstring host country efforts to carry out investment objectives. such obstacles range from a lack of awareness of the home countries to the transparency and consistent application of laws and regulations. the overall regulatory regimes for Fdi remain general and opaque in Central Asian states. in this regard, the implementation of laws related to foreign investment depends to a great degree on bureaucratic discretion. Furthermore, comparative study shows that foreign investors are more concerned about the overall statutory Fdi regulation of the host 4 the world Bank, Foreign direct investment, data (Nov. 4, 2019) , available at https://data.worldbank. org/indicator/BX.kLt.diNv.Cd.wd. 5 uNCtAd, world investment report 2018: investment and New industrial Policies, united Nations (2018) (Nov. 4, 2019) , available at https://unctad.org/en/PublicationsLibrary/wir2018_en.pdf. 6 uNCtAd, investment Laws: A widespread tool for the Promotion and regulation of Foreign investment, investment Policy Monitor (November 2016) (Nov. 4, 2019) , available at https://unctad.org/en/Publica-tionsLibrary/webdiaepcb2016d5_en.pdf. country than particular preferences. 7 From this point of view, it seems to be difficult to provide massive Fdi inflow into Central Asian states without a transparent and predictable investment environment for foreign investment.
Admission of Foreign Investment
traditionally, states have seen themselves as having full control over the admission and establishment of foreign investment in their states. however, there are some reasons (such as a lack of domestic resources and the transfer of new technology and know-how) to force states to liberalize their foreign investment regimes -including entry and establishment for foreign investment. 8 National treatment provision for the admission of foreign investment is an important feature of a host country's investment regime. the latest developments in international investment law shows that host countries are more willing than ever to attract foreign investment and create favorable investment climates. in this regard, transparent and investor-friendly regulation promotes inflow of foreign investment into the host country.
host country control over foreign investment at the stage of entry can be based on a few criteria. in this regard, host countries may feel responsible for taking measures to preserve national economic policy goals, national security, public health and safety, and for serving other important issues of public policy. such control over foreign investment can be considered an expression of sovereignty and economic self-determination. host countries can apply different procedures for the admission of foreign investment. Comparative study of foreign investment laws shows that notification and approval procedures are common for admission of foreign investment into countries. 9 Notification systems mean that foreign investors have an obligation, upon entering/establishing their investment, to notify a given host country administrative body. Conversely, an approval or screening system does not allow an investor to enter a state prior to obtaining administrative approval. From a Central Asian states perspective, kazakhstan, 10 kyrgyzstan, 11 tajikistan, 12 and uzbekistan 13 do not apply strict procedures to the admission of foreign investment, while turkmenistan 14 does. however, it is common practice in Central Asian states to remain absolute or quasi-monopolies in certain economic sectors. in the case of uzbekistan, for example, the list of state assets that cannot be privatized includes oil transportation, oil production, gas and gas pipelines, the production and transportation of electricity, rail, public mail service, water and sewer servicing, air navigation services, ports and airports. 15 similar laws and regulations exist in the legal frameworks of kazakhstan, 16 there is no entry barrier for foreign investment in tajikistan's legal framework, some economic sectors are de facto closed to Fdi. restrictions on formal ownership by foreign investors are not present, apart from the existence of some requirements in the financial sector. however, a lack of transparency in the registration of entities (a single window system) may be seen as an informal restriction on foreign investors. tajikistan has no comprehensive plan to abolish the majority of the state monopoly in the foreseeable future. 20 in turkmenistan, state expertise -including sanitary and environmental requirements -is mandatory for all foreign investors. 21 in other words, turkmenistan's investment regime does not allow foreign investors to enter the country without screening or approval by the appropriate administrative bodies -even though there are no guidelines firmly defining the scope of the state's expertise (screening system). in 2013, the Foreign investment review Agency was established to protect the national economy from foreign investment. the agency has a broad mandate to perform comprehensive review of foreign investment, including potential political and financial risk. According to the world Bank Guidelines on the treatment of Foreign direct investment, 22 a restricted list of investments is a more effective approach for host countries. Conditional admission discourages inflow of foreign investment into host country, and/or promotes evasion and corruption. it is common practice for a host country to restrict the activity of foreign investment within select economic sectors; this practice is called a restricted list approach. According to this approach, some of sectors are subject to a screening procedure or are prohibited for foreign investors. 23 some degree of restriction on foreign investment 24 is the common practice in many state foreign investment regimes, with particular focus on both national security and cultural factors. 25 (Nov. 4, 2019) , available at https://data.oecd.org/fdi/fdi-restrictiveness.htm. 25 OeCd, Freedom of investment, National security and "strategic" industries: Progress report by the OeCd investment Committee (Nov. 4, 2019) , available at https://www.oecd.org/investment/investmentpolicy/40473798.pdf; OeCd, Guidelines for recipient Country investment Policies relating to National security, recommendation adopted by the OeCd Council on 25 May 2009 (Nov. 4, 2019 , available at https://www.oecd.org/daf/inv/investment-policy/43384486.pdf. host countries have started to be more restrictive of foreign investments, especially with regard to state-owned enterprises (sOes). there is a fear that in some cases, foreign investors could be controlled directly or indirectly by foreign governments and thus used as political tools against the host country. to prevent these cases, most host states take measures to bar certain types of foreign investment. the inevitable consequence of such review of foreign investment is a lack of transparency and consistency. 26 Concerns over foreign investment, especially state-owned enterprises often create pressure in host states to adopt laws to restrict foreign investments. states (notably Australia, the united states, Japan, Canada, China, and russia) 27 have already implemented review systems in which foreign investment in parts of critical infrastructure is subject to review. For example, the u.s. 's Committee on Foreign investment in the united states (under the purview of the u.s. treasury department) has broad authority over foreign investment in the country and can restrict such investment due to national security 28 or other concerns. Likewise, in 2017, russia adopted new rules relating to restriction of foreign investments. According to these amendments the Governmental Commission may demand prior approval of transactions relating to any russian company (not only companies that are considered as a strategic). 29 it can be seen clearly that there are still gaps to fill in the admission of foreign investment in the Central Asian states' Fdi regimes. Predictability and transparency are an indispensable part of national systems concerning foreign investment legislation and policy. Clear entry requirements, such as positive and negative lists, make the legal framework for foreign investments transparent and predictable. in this respect, foreign investors can make investment planning decisions within the scope of that legal framework, and adjust themselves to the legal framework of the host country. Furthermore, the existence of many provisions to protect foreign investors is not adequate to satisfy foreign investor expectations. without effective mechanisms of implementation, such provisions will fail to promote Fdi inflow into the host country.
National Treatment Clause
National treatment clauses provide rights for foreign investors to be treated like domestic investors. however, the scope of such provisions can be limited in certain economic sectors. international practice shows that national treatment clauses, 30 in the great number of foreign investment laws, contains some notable exceptions. these exceptions carry some uncertainty and stipulate that the scope of national treatment clauses refer to "special laws or international treaty, " or exclude (through negative lists) certain economic sectors or specific matters (such as access to real assets). 31 All Central Asian states' foreign investment laws guarantee non-discrimination between foreign investment and domestic investors. however, the scope of these national treatment clauses is subject to limitation through exceptions which stipulate that certain economic sectors are not open to foreign investment under natural monopoly. it is interesting to point out that the legal framework for domestic and foreign investment is no different in kazakhstan, kyrgyzstan, and tajikistan. in the case of kazakhstan, the New Law on investment repealed the usage of the terms "foreign investment" and "foreign investor" and established a common term ("investor") for all affected parties. 32 such countries' laws relating to investment include domestic as well as foreign investors, and the legal framework for foreign investment is regulated through "investment law. " doing this theoretically provides for the equal treatment of domestic and foreign investors.
On the other hand, the Fdi regimes of turkmenistan and uzbekistan are subject to different laws. As a matter of fact, these foreign investment laws provide more rights (or fewer rights) to foreign investors than domestic investors. For example, foreign investors may have received preference and incentives that are not accessible to domestic investors. it is important to note that the host country should keep in balance the promotion and protection of investment between domestic and foreign investors. Quarterly 26, 26 (2013) . See also, in accordance with Article 4/3 of the kyrgyzstan's investment Law, "the kyrgyz republic through its authorized government bodies shall grant equal investment rights to domestic and foreign investors…" According to Article 7 of the tajikistan's investment Law, "the Government of the republic of tajikistan guarantees the rights equality of the foreign and domestic investors that preclude the rights discrimination of investors related to their citizenship, nationality, language, gender, race and religion. " practice. take the example of China's Fdi regime. China is planning to abolish the twotrack legislative model. different provision relating to taxation, foreign currency, and imports and exports pose problems for domestic investors, and legal disadvantages may lead to a lack of enthusiasm to invest among domestic investors. Furthermore, equal competition is an indispensable part of a market economy, but two-track legislation models put domestic investors in unequal positions. this has a negative impact not only on the competitiveness of domestic enterprises, but can also result in the loss of foreign investor confidence due to violation of national treatment. 33
Expropriation
states have the power to expropriate foreign investments lawfully on the condition that the expropriations meet certain requirements. 34 such requirements 35 often include that expropriation has taken place for a public purpose, is nondiscriminatory, is carried out under law, and that prompt, adequate and effective compensation is provided. Comparative study shows that a majority of foreign investment laws define the elements of lawful expropriation. 36 Central Asian states' FiLs provide assurance to foreign investors against expropriation. however, the scope of expropriation clauses are different among the states. For example, the foreign investment law of tajikistan includes an explicit definition related to the indirect exportation within the scope of investment expropriation. 37 however, this clause does not define any difference between indirect compensation and non-compensable regulation (in the interest of the state and/ or society), and such expropriation is excluded from the scope of compensable expropriation. similarly, kyrgyzstan's FiL defines indirect expropriation as "depriving foreign investor of the benefits of investment" (Art. 6). in contrast, the FiLs of kazakhstan, uzbekistan and turkmenistan provide for the protection of foreign Art. 13(1) of the energy Charter treaty. All Central Asian states is part of the energy Charter treaty (Nov. 4, 2019) , available at https://energycharter.org/who-we-are/members-observers. 36 investment Policy review: tajikistan, supra note 20, at 7. 37 According to this clause, "the expropriation of investments, including indirect (indirect) expropriation on the territory of the republic of tajikistan or the adoption of measures equivalent to the expropriation of investments is prohibited, except for expropriation in the interests of the state or society, on a nondiscriminatory basis, in accordance with the procedure established by the legislation of the republic of tajikistan, timely, adequate and efficient payment of compensation" (Art. 14). investment against expropriation-this protection carries some uncertainty. For example, kazakhstan's FiL refers to exceptional cases (provided by kazakhstan legislation) of non-compensation expropriation (Art. 8). this clause includes some ambiguity in that the scope is extremely broad. in particular, it raises questions about protection against expropriation in the scope of the host country which is not consistent with international law. the provision for calculation of compensation in the FiLs of kazakhstan, kyrgyzstan, tajikistan, and uzbekistan each provide for full compensation in cases of compensable expropriation, whereas turkmenistan's FiL contains no definition for the calculation of compensation.
the host country may refuse to admit the expropriation nature of measurements in cases of direct expropriations, and will not offer compensation for foreign investors. in such circumstances, foreign investors will bring cases against the host country and it will be tribunal responsibility to define whether expropriation has taken place. 38 however, investment arbitration practice indicates that disputes relating to expropriation, either lawful or unlawful, are uncommon.
Cases where no compensation has been paid because the label of expropriation itself is contested are the norm. that means that almost every decision finding expropriation would also find unlawful expropriation -and almost every tribunal would then set aside the "fair value market value at the time expropriation" standard for compensation for expropriation. 39
Investment Incentives
developing countries, including Central Asian states, use incentives as a tool to promote Fdi. One reason that policy instruments will likely remain popular among host countries is that a few examples (such as ireland, switzerland, and singapore) have shown the ability to attract significant levels of foreign investment through fiscal and other investment incentives. 40 traditionally, there are three main categories of investment incentives for attracting Fdi: financial, fiscal, and regulatory. regulatory incentives often include the lowering of environmental, health, safety, and labor standards; temporary or permanent exception from national standards; and stabilization clauses that dictate that the host country will not change its regulatory framework of the investment. 41 through laws. Laws related to the establishment of a free trade zone may contain special provisions regarding labor, taxation and other issues. investment laws are also considered regulatory incentives. these laws often include substantial and procedural rights, and are more common in developing countries than in developed countries. it is important to note that these countries apply investment incentives as one part of a coordinated policy. 42 the main difficulty with incentives is their effective application to foreign investors. in Central Asian states, investment incentives often lack clear provisions and consistency. the case of tajikistan indicates that Article 21 of the Law on investment provides some guidelines relating to the incentives for foreign investors such as customs, tax, and state guarantees. however, this provision imposes no eligibility criteria to define investment incentives. For instance, in the case of state grants, foreign investors can only access them by signing a contract with the government, whether it involves no eligibility requirements or procedures relating to state grants. 43 similarly, in kazakhstan despite laws outlining the general principles of investment incentives, the choice and the scope of incentives are still determined on a case-bycase basis. it is necessary to apply an effective investment incentives policy in order to provide clarity, visibility, and predictability for investors. First of all, transparency and non-discrimination criteria may be good solutions for creating a predictable and conducive environment for investors. second, an efficient incentive system should not exist without a correlating evaluation system. 44 this is also the case in kyrgyzstan, turkmenistan, and uzbekistan. terms and conditions relating to the state, such as investor contracts including allocated incentives, are usually not publicly accessible. this could raise questions over the transparency of such incentives. Nevertheless it is widely believed that investment incentives contribute to attracting Fdi, and host country taxation and investment incentives play only a limited role in determining the inflow of Fdi. Among the key factors for determining Fdi are transparency, simplicity, stability, and certainty in the application of tax law and tax administration. 45
42
Ana teresa tavares-Lehmann, Types of Investment Incentives in Rethinking Investment Incentives: Trends and Policy Options, supra note 40, at 17, 32. 43 in accordance with Article 22/1 of the tajikistan's investment Law, "the Government of the republic of tajikistan may provide investors with the government in-kind grants through the government authorized organs in the sphere of investments in frame of investment and other treaties"; According to Article 4/7 of the kyrgyzstan's investment Law, "investors investing into top priority economic and social sectors and in certain areas of the republic pursuant to the national programs (projects) may be granted investment incentives in accordance with kyrgyz laws. " See also detailed review of this provision: investment Policy review: tajikistan, supra note 20, at 8. 44 OeCd investment Policy reviews: kazakhstan, supra note 3, at 117. the stabilization clause in the scope of regulatory incentives is a regular provision of national investment framework in Central Asian states. 46 All Central Asian states -but notably kazakhstan, tajikistan, turkmenistan, uzbekistan, and kyrgyzstan -have investment laws that contain stabilization clauses. these stabilization clauses are often seen as indispensable and persuasive tools for attracting foreign investment in risky environments. 47 taking measures to protect 46 in accordance with Article 4/3 of the kazakhstan's investment Law, "the republic of kazakhstan guarantees the stability of agreements concluded between the investor and the public authorities of the republic of kazakhstan, except in cases where a change in contacts made by mutual agreement. this warranty does not apply to: 1. Changes in the legislation of the republic of kazakhstan and/or the entry into force and/or changes in international treaties of the republic of kazakhstan, which altered the terms and condition of import, production, sales of excisable goods; 2. Changes and additions are made to legislative acts of the republic of kazakhstan in order to ensure national and environmental security, healthy and morality. " According to Article 8/5 of the tajikistan's investment Law, "the investment terms deterioration prescribes the modification and amendments to the legislation of the republic of tajikistan and the new normative legal acts of the republic of tajikistan adoption that include: -the increase in the tax burden compared to the tax burden on the day of the beginning of financing of the investment project; -the introduction of quantitative restrictions on the volumes of investing and other additional requirements by investment value or other prohibitions and restrictions; -the imposition of restrictions on equity participation of the foreign investor in authorized funds (Charter capital) of legal entities. this mode does not apply in respect of changes and amendments to the Constitution of the republic of tajikistan and in the legislation of the republic of tajikistan related to matters of national security, public health, environmental protection, morality and ethics. " in accordance with Article 8/5 of the turkmenistan's investment Law, "if the change in the legislation of turkmenistan leads to the prohibitions and restrictions, worsening the legal regime for foreign investors, enterprises with foreign investment, the legislation of turkmenistan, as in force at the time of registration of foreign investments, is used against them for ten years, and the enterprises of foreign legal entities, branches foreign legal entities implementing investment projects on the basis of the decision of the Cabinet of Ministers of turkmenistan-in the project payback period, stated in in the order established by normative legal acts of turkmenistan, with its registration. the provisions of this part also apply to the tax legislation of turkmenistan. the provision of this subsection shall not apply to the changes in the legislation of turkmenistan in order to protect the constitutional order, of defense and state security. " in accordance with Article 3 of the uzbekistan's Law on Guarantees and Measures of Protection of Foreign investment, "Legislative acts including departmental normative ones have not retroactive effect if their execution causes damage to foreign investor or foreign investments. if the subsequent legislation of the republic of uzbekistan makes worse investment conditions, than legislation current on the date of investment is applied to foreign investments within ten years of the date of investment. the foreign investor has the right at his own discretion to apply those provisions of a new legislation which make better conditions of his investment. against frequent legislative changes by the host country may give assurance to foreign investors, especially for long-term projects. From this point of view, a lack of stability in kyrgyzstan's legislation may raise questions over inadequate protection for foreign investors. in the case of kyrgyzstan, recent developments support some concerns over potential political instability. 48 For example, a tribunal in Stans Energy v. Kyrgyzstan said, in this respect: the foreign investor expects that the actions of the state towards it will be consistent, unambiguous, and completely transparent, so that it can know in advance all rules and procedures which could regulate the investments it makes, as well as the purposes of the adoption of any policy, administrative practice, or regulatory acts in order for the investor to be able to ensure its investments complies with such rules. the tribunal concluded that the kyrgyz republic acted contrary to the legal expectations of the investor. when acquiring the company with the license the investor could not "legitimately expect" that after three years it would actually be deprived of the license. 49 Although kazakhstan, tajikistan, turkmenistan, and uzbekistan provide a stabilization clause in the context of their FiL, it differs with regard to scope. in the context of kazakhstan's Foreign investment Law, the stabilization clause is limited to state-investor contracts whereas turkmenistan, tajikistan, and uzbekistan each include stabilization clauses related to all investments. in light of this, the scope of the stabilization clause in the context of tajikistan's, turkmenistan's, and uzbekistan's FiL provides broader coverage than kazakhstan's. Furthermore, the stabilization clause is restricted to a certain period of time; turkmenistan's, tajikistan's and uzbekistan's FiL allows for the application of the stabilization clause within 10 years of the date of investment.
in Central Asian states, it is common practice that state-investor contracts contain a stabilization clause. From the investor's point of view, such provisions can be considered effective mechanisms for protecting investor rights -particularly in countries that lack transparency and predictability. the recent discussion among a group of academics underlined that investment treaties interfere with the regulatory autonomy of the host country 50 while state-investor contracts,including commitments with respect to regulatory stability, are more narrowly designed and more clearly defined. 51 in contrast, a stabilization clause in the context of a contract may continue to be a necessary tool for attracting foreign investment, and to compensate for challenges in the investment climate in the short term, while an increase in the number of contracts and provisions guaranteeing different conditions may create an extra burden for administration and create compliance difficulties. Additionally, such provisions due to the use of a contract with different conditions may include an element of arbitrariness and discriminatory treatment. 52 it may be more even more complicated on the condition that the host country would change generally applicable regulations or take measures in order to concentrate on a specific investment.
Bilateral Investment Treaties in Central Asian States
Bilateral investment treaties (Bits) are described as a backbone of international legal instruments regulating foreign investment. 53 A majority of Bits include provisions relating to admission and establishment of foreign investment, treatment of foreign investment, protection against expropriation, and dispute resolution procedures. 54 this section of the paper reviews the main characteristics of Central Asian states' Bits. there are some countries among the Central Asian states that have bad reputations as host countries for foreign investment. Being party to Bits helps to counteract the negative effects of these reputations by sending a message to foreign investors that their investments are protected. this is likely the reason why Central Asian states often include transparency provisions in their Bits (or comprehensive incentives in their Fdi regimes).
Besides Central Asian states' Bits, there are some regional agreements related to foreign investments such as the eurasian investment Agreement (eiA) 55 and the Cis (Commonwealth of independent states) investor rights Convention. 56 Belarus, kazakhstan, kyrgyzstan, russian Federation, and tajikistan are part of this agreement. the purpose of agreement is to promote and protect investment in the eurasian economic Community (Nov. 4, 2019) , available at https://investmentpolicyhub.unctad.org/iiA/country/175/treaty/3252. 56 Armenia, Belarus, Moldova, tajikistan, kazakhstan, and kyrgyzstan are part of Cis Convention on Protection of investor rights (Nov. 4, 2019) , available at https://investmentpolicyhub.unctad.org/iiA/treaty/3408. these treaties do not provide more protection to foreign investors than Bits and usually heavily rely on the host country's legislation. For example, Article 2 of the eiA defines that admission of investment is determined by the host country's legislation. this provision allows the host country to discriminate or impose strict rules for foreign investment during the pre-entry phase. Another example is Article 9 of the eiA. this provision imposed as a condition the expiry of six months before accessing arbitration. it seems that this provision is stricter than some of the Central Asian states' Bits. similarly, Cis investment agreements cannot be seen as instruments of investment protection due to their weightily restricting the scope of provision with national laws. 57 2.1. Kazakhstan kazakhstan has taken an active role in promoting foreign investment since the collapse of the ussr. the country is often recognized as the most favorable destination for foreign investment among the Central Asian countries. kazakhstan is a part of more than 48 Bits including with kyrgyzstan, tajikistan, and uzbekistan. 58 the vast majority of kazakhstan's investment treaties are broad enough that investment arbitration defines the scope of protection. kazakhstan's lack of predictability of investment treaties may raise the issue of maintaining a balance between investor protection and the host country's power. 59 kazakhstan's investment treaties (Bits) define foreign investors as natural persons and entities, including public entities. Comparative analyses of Bits show that the involvement of public entities in a Bit is a common practice in comparison with other host countries. however, the majority of kazakhstan's Bits do not contain public entities in the scope of foreign investors, whereas some of kazakhstan's Bits expressly included public entities as foreign investors. For example, kazakhstan's Bits describe as a "public institution, corporations, partnerships, foundations and associations" 60 "government owned or controlled. " 61 Public entities in some of kazakhstan's recent Bits have continued to be included in the scope of foreign investors. 62 Another important point relating to the definition of investment in kazakhstan's Bits is the requirement for territory. Nearly all of kazakhstan's Bits impose a territory 57 Mavluda sattorova, International Investment Law in Central Asia: The Making, Implementation and Change of Investment Rules from A Regionalist Perspective, 16(5-6) Journal of world investment & trade 1089, 1108 (2015) . 58 investment Policy hub, uNCtAd (Nov. 4, 2019) , available at http://investmentpolicyhub.unctad.org/ iiA/CountryBits/107?type=c#iiainnerMenu. 59 OeCd investment Policy reviews: kazakhstan, supra note 3, at 134. 60 Art. 1.6 of the kazakhstan-italy Bit (1996) . requirement. that means that foreign investment must be established and continued in the territory of kazakhstan in order to take advantage of Bit protections. investment treaties impose contracting state parties to enforce their national laws and regulations due to substantive obligations of investment. enforcement of national laws and regulations by the home country is provided through international law on a territorial basis. 63 in light of international investment arbitrations, if questions arise about territoriality requirements, tribunals frequently turn to identify the scope of an investment treaty's objectives and purposes. if an investment treaty contains territoriality requirements in the scope of investments, it is highly possible that the investment treaty parties designated the restriction of foreign investment with territory on the scope of the protected investment. 64 tribunals broadly interpret the territoriality requirement. A typical Bit starts with preamble that describes the general intention of the agreement and the provisions within its scope of application. in the case of kazakhstan's Bits, nearly all include a reference to investments "in the territory of the other party. " expropriation is an indispensable part of all investment treaties. kazakhstan's Bits provide foreign investors protection against expropriation. the scope of such provisions includes direct and indirect expropriations. some of kazakhstan's Bits describe no explicit definition relating to indirect expropriations. As a rule, the relevant terms relating to indirect expropriation, in the context of Bits, will be evaluated by arbitral and tribunal reference to their meaning under international law. 65 expropriation is not illegal on the condition of the existence of international standards (public purpose, non-discrimination and compensation). 66 From this point of view, kazakhstan's Bits are in line with international law standards. Protection from expropriation is frequently excluded from public purpose 67 and national interest 68 in kazakhstan's Bits. the scope of national interest may be problematic due to its broad definition. there is no guideline to define the general principle of national interest in kazakhstan's legislation.
Additionally, while all of kazakhstan's Bits contain dispute resolution provisions, access to arbitration is subject to the expiry of a certain period of time in most cases. As an example, Article 8 of the Bit between kazakhstan and sweden provides that investors cannot initiate international arbitration until six months have passed. this 63 douglas 2009, at 373. 64 Christopher r. Zheng, The Territoriality Requirement in Investment Treaties: A Constraint on Jurisdictional Expansionism, 34 singapore Law review 139, 143 (2016) . See, for more detail, douglas 2009, at 54. provision does not impose foreign investors to go to domestic courts. 69 there is no provision relating to the exhaustion of domestic courts in kazakhstan Bits. the exhaustion of domestic courts is a more common provision among older Bits. the requirement to exhaust local remedies is time consuming and poses additional expenses for foreign investors. 70 it is interesting to point out that the majority of kazakhstan's Bits with capital-exporting countries contain a requirement for the elapse of a certain period of time (such as three or six months) before initiating international arbitration. in contrast to this, there are some kazakhstan Bits 71 with developing countries (such as uzbekistan) which impose no requirement relating to the expiry of certain period to access arbitration.
Kyrgyzstan
kyrgyzstan is part of more than 35 bilateral investment treaties, as well as the energy Charter treaty. however, there are still some problems with implementation of such investment policy. it is widely recognized that one of the main elements necessary to attract foreign investment into a host country is political stability. the recent developments in kyrgyzstan indicate that there are problems with enforcement of the law and significant political instability. 72 kyrgyzstan's Bits include general principles of foreign investment in the country, like typical Bits. there are some similar provisions in kyrgyzstan's Bits compared to kazakhstan's Bits. One shared provision is the expiry of a certain amount of time before initiating international arbitration (typically, six months). the vast majority of kyrgyzstan's Bits also contain territoriality requirements.
kyrgyzstan's investment treaties provide national and most-favored nation treatment. some kyrgyzstan Bits specify or limit the scope of national and mostfavored nation clauses. For example, according to Article 3.1 of the Bit between kyrgyzstan and Finland, a treatment no less favorable than the treatment it accords to its own investors and their investments with respect to the acquisition, expansion, Art. 10 of the kazakhstan-uzbekistan Bit (1997) . 72 investment Policy review: kyrgyzstan, supra note 48, at 9. operation, management, maintenance, use, enjoyment and sale or other disposal of investments. some of kyrgyzstan's Bits exclude admission of investment within the scope of the national and most-favored nation clauses. For example, Article 2.1 of the kyrgyzstan-Austria Bit states, each Contracting Party shall, according to its laws and regulations, promote and admit investments by investors of the other Contracting Party.
the function of such provisions may be viewed in two ways: 73 First, this provision gives rights to kyrgyzstan to apply its admission rules and screening procedures, and the scope of such rules and procedures are defined by domestic laws. second, this provision may allow for kyrgyzstan to discriminate between domestic and foreign investors during the admission of foreign investment. Once foreign investment is admitted by kyrgyzstan, it is possible to apply non-discrimination rules (national treatment) to foreign investors.
kyrgyzstan guarantees protection against expropriation in the scope of its Bit. such provisions provide no explicit definition relating to indirect expropriation. instead of using this term, it is referred to as "equivalent to nationalization and expropriation. " Valeri Belokon v. Kyrgyz Republic 74 is good example by which to evaluate kyrgyzstan's indirect expropriation practice in the light of a Bit. the claimant alleged that kyrgyzstan authorities restricted the operation of foreign investment (Manas Bank assets) without a legitimate legal reason, which would be a violation of the expropriation provision in Article 5 of kyrgyzstan-Latvia Bit. in response to the claimant's allegations, kyrgyzstan argued that administration of Manas Bank is examined in the scope of regulatory exercise of the policy powers of the kyrgyz republic. the tribunal pointed out that violation of the maximum time limit related to administrative control defined in kyrgyzstan can be considered expropriation of investment. One of the conditions of expropriation in the scope of Article 5 of the kyrgyzstan-Latvia Bit is public purpose. the tribunal noted that kyrgyzstan's temporary administrative regime is not consistent with public purpose and that this administrative regime focused on scrutinizing suspicious wrongdoing of certain political authorities. in light of such evaluation, the measures taken by kyrgyzstan related to expropriation (seizure of Manas Bank) including temporary administrative regime is to promote narrower interest of the government rather than public interest. 75 the tribunal continued to scrutinize 73 Muchlinski et al. 2008 , at 11. 74 Valeri Belokon v. Kyrgyz Republic, uNCitrAL, Award (Nov. 4, 2019 , available at https://www.italaw.com/ cases/3800. 75 . paras. 211 & 212. kyrgyzstan's measurements related to expropriation in the scope of discriminatory application. the tribunal pointed out that kyrgyzstan's actions regarding Manas Bank, as well as certain other banks, included no element of discrimination. 76 Finally, the tribunal concluded that kyrgyzstan has indirectly expropriated Manas Bank through an arbitrary and unjustified series of administrative regimes according to Article 5 of the kyrgyzstan-Latvia Bit. 77 it is common understanding that public policy is broad enough to cover all measurement of the host country. in particular, this is a traditional approach when countries have problems with the rule of law and transparency.
Id
Tajikistan
tajikistan is party to more than 38 Bits, the eurasian investment Agreement, and the energy Charter. it is difficult to say that tajikistan takes an active role in promoting foreign investment through increasing its number of Bits. 78 Although most investment treaties provide substantial provisions regarding investment treatment and protection, tajikistan is not actively engaged in sustainable development or in treaty making. 79 tajikistan's Bits contain general principles of foreign investment such as admission of investment, treatment of investment, expropriation provisions, transfers, and dispute settlement procedures. the majority of tajikistan's Bits impose territoriality requirements in the scope of investments, in a similar manner to kazakhstan's and kyrgyzstan's Bits. Public entities are also included in the scope of foreign investors. special provisions related to the admission of foreign investment are common in tajikistan's Bits. For example, Article 2/1 of the tajikistan-Austria Bit states that, each Contracting Party shall, according to its law and regulations, promote and admit investments by investors of the other Contracting Party, while Article 3/1 of the tajikistan-switzerland Bit states that, …subject to its right to exercise powers conferred by its laws each Contracting Party shall admit such investments. this formulation of admission provision refers to national law and regulations. restriction on foreign investment in the process of the entry phase is often called a controlled entry model. in this case, the admission of foreign investment is defined 76 Valeri Belokon v. Kyrgyz Republic, supra note 74, para. 213. 77 Id. para. 335. 78 tajikistan is not member state of iCsid (Nov. 4, 2019) , available at https://icsid.worldbank.org/en/ Pages/icsiddocs/List-of-Member-states.aspx. 79 investment Policy review: tajikistan, supra note 20, at 6. by the host country's laws and regulations. Additionally, it is interesting to point out that tajikistan's Bits, like those of most countries (such as Germany, Austria, switzerland, and india), impose admission procedures. the attitude of the host countries, including tajikistan, can be different due to their willingness to protect their domestic and immature economic sectors. Consequently, this could be a main reason for taking control over entry and establishment in different economic sectors. 80 tajikistan's Bits include protection against expropriation. the general principles of such provisions are in line with international law standards. tajikistan's Bits define direct and indirect expropriation, and often explicitly define indirect expropriation. Calculation of expropriation compensation in tajikistan's Bits does not follow the same formulation. there is frequent reference to the payment of compensation, such as "effective and adequate compensation, " 81 "prompt, adequate and effective compensation, " 82 and "fair and equitable compensation. " 83 tajikistan's Bits conditionally allow foreign investors to access international arbitration. One common requirement related to bringing a case against the host country is the expiry of a certain period of time. some of tajikistan's Bits include additional requirements for foreign investors before going to international arbitration. As previously stated, the expiry of certain duration of time before accessing arbitration is not exhaustive of domestic remedies. 84 that means that foreign investors have preferences between domestic courts and international arbitration. Once the time lime has expired it is allowed for foreign investors to access international arbitration. however, investment contracts may include requirements for local remedy in order to access international arbitration. when investment disputes arise from a violation of treaty rather than violation of investment contract, it may be possible to access international arbitration without the requirement of a local remedy. this approach is based on treaty rights that cannot be excluded by contractual provision. 85
Turkmenistan
unlike other Central Asian states, most of turkmenistan's Bits do not included public entity in the scope of foreign investor. the admission of foreign investment is also stricter compared to kazakhstan's and kyrgyzstan's Bits. the formulation of admission provisions in turkmenistan's Bits are to be standardized. From this perspective, the admission of foreign investment highly depends on turkmenistan's legislation. this is main feature of turkmenistan's Bits. For example, each Contracting Party shall encourage and create favorable conditions for investors of the other Contracting Party to invest capital in its territory, and, subject to its right to exercise powers conferred by its laws and regulations, shall admit such capital, 86 or each Contracting Party shall admit the investment by investment of the other Contracting Party in accordance with its legislation and administrative practice, and promote such investments as far' as possible including establishments of representative offices. 87 turkmenistan's Bits provide most-favored and national treatment clauses to foreign investors. Primarily, foreign investors can extend the scope of Bit's protection through most favored nation clause. it is the case that the country imposes more restrictive provisions than others. in other words, the severability of provisions in Bits can raise questions in some cases. provides a good example to clarify the scope of most-favored national clause in the context of turkmenistan's Bits. the tribunal found that the most-favored nation clause was granted and intended to refer only to the scope of substantive rights in the turkmenistan-turkey Bit. From the tribunal's point of view, remedial procedures do not cover the scope of the most-favored national clause. But this is not a widelyrecognized approach to determining the scope of the most-favored nation clause. the settlement of dispute provision can be extended as it is compatible with the ejusdem generis if a third party treat provides more favorable treatment to the protection of investor's rights and interests than those in the basic treaty. 89 From this point of view, the scope of the most-favored national clause relies on a broad interpretation.
Foreign investors may have access to international arbitration in the scope of turkmenistan's Bits. in the same manner as kazakhstan's, kyrgyzstan's and tajikistan's Bits, the application of this provision is conditional. however, the duration of time as a condition of accessing international arbitration ranges from three months to six months. in light of recent practice in international investment arbitration, it seems to be difficult for foreign investors to go to international arbitration through the most-favored nation clause. the dispute settlement clause is considered within the scope of procedural rights, and the most-favored nation clause is only applicable for substantial rights.
All of turkmenistan's Bits provide protection for foreign investors against direct and indirect expropriation. Although the conditions (public purpose, due procedure of law, non-discrimination) for expropriation are nearly similar in most of turkmenistan's Bit, the formulation of expropriation clauses is not standardized. some of turkmenistan's Bits contains detailed and broad expropriation clause. take as an example Article 6 of the turkmenistan-uAe Bit, which notes that investors have the right to refer to administrative or juridical bodies to make sure that expropriation has been made with accordance to the principles of international law. such provisions are not in existence in turkmenistan's Bits with other countries. Most of turkmenistan's Bits indicate how compensation shall be calculated, but formulation of compensation is different. several of turkmenistan's Bits 90 provide for "prompt, adequate and effective compensation, " whereas some contain "effective and adequate compensation" 91 or "fair and equitable compensation. 
Uzbekistan
uzbekistan is party to more than 53 Bits and the energy Charter treaty. uzbekistan has entered new era in liberalization of its national economy, including, beginning in 2017, comprehensive reform of its Fdi regime. 93 unlike other Central Asian states, it is not common provision to cover the public entity or sovereign within the scope of uzbekistan's Bits. For example, the uzbekistan-China Bit defines enterprise as, any entities, including companies, firms, associations, partnerships and other organizations incorporated or constituted under the applicable laws and regulations of either Contracting Party and have their seats and substantial business activities in that Contracting Party, irrespective of whether or not for profit and whether it is owned or controlled by private person or government or not.
Furthermore, there are some uzbekistan Bits that impose additional requirements for entities, such as "effective and continuous link to uzbek economy. " 94 it is highly possible that there are some foreign entities which are not considered foreign investors within the scope of this provision -in particular, offshore companies. however, such provisions do not provide any definition of an "effective and continuous link" related to a given entity. According to the OeCd definition of an offshore company, it is a company that is formally registered, incorporated or otherwise legally-organized in an economy, but such company has no conduct or operation in that economy other than in a pass-through capacity. 95 From that point of view, such a provision means that it is possible that a lack of "effective and continuous link" exists and is thus considered non-eligible within the scope of the uzbekistan-Portugal Bit.
uzbekistan's Bits frequently contain admission provisions similar to turkmenistan's and tajikistan's. in other words, uzbekistan retains a total right to regulate admission of foreign investment through a controlled entry model. One example is Article 2.1 of the Bit between uzbekistan and hungary, which states that, each Contracting Party shall encourage and create favorable conditions for investors of the other Contracting Party to make investments in its territory and, shall admit such investments in accordance with its laws and regulations, 96 93 the world Bank in uzbekistan, Overview (Nov. 4, 2019) , available at https://www.worldbank.org/en/ country/uzbekistan/overview. 94 Art. 1.3/b of the uzbekistan-Portugal Bit (2001) . 95 OeCd, Glossary of Foreign direct investment terms and definitions (Nov. 4, 2019) , available at https:// www.oecd.org/daf/inv/investment-policy/2487495.pdf. 96 uzbekistan-hungary Bit (2003). or each Contracting Party shall, in accordance with its state law, admit and encourage in its state territory investments by investors from the state of the other Contracting Party and shall guarantee to these investments full and unconditional legal rights. 97 Once investment is approved in accordance with uzbekistan law and regulation, foreign investors can enjoy full and unconditional rights. Application of the controlled entry model as a requirement for admission continues to exist in recent uzbekistan Bits. 98 uzbekistan's Bits provide national and most-favored nation clauses for foreign investors. in the case of the national treatment clause -in contrast to kazakhstan's, kyrgyzstan's and tajikistan's Fdi regimes -domestic and foreign investors are regulated by separate laws and regulations. Generally, foreign investors are more favorably-treated than domestic investors. Furthermore, there are some economic sectors that are not open to entry by foreign investors in the scope of the uzbekistan Fdi regime, such as the public mail service (which is under natural monopoly). Foreign investors may bring investment disputes to international arbitration after a certain duration of time. the elapse of six months prior to accessing international arbitration exists in nearly all of uzbekistan's Bits. some of uzbekistan's Bits including the fork in the road provisions are to provide foreign investor with a choice of bringing claim before local courts or national arbitration or before international investment arbitration. Article 10 of the uzbekistan-kazakhstan Bit may be taken as an example: each Contracting Party hereby agrees that any legal dispute arising between one of the Contracting Parties and an investor from the state of the other Contracting Party in relation to investments made by him or her in the state territory of the first Contracting Party shall be submitted for consideration to one of the following organizations… such dispute settlement provisions include no additional requirement for foreign investors to access international arbitration.
Conclusion
Central Asian states have made some achievements with regard to attracting foreign investment since the fall of the soviet union. however, the effectiveness of 97 uzbekistan-kazakhstan Bit (1997) . 98 uzbekistan-China Bit (2011); uzbekistan-turkey Bit (2018). economic reforms and the liberalization process, including Fdi regimes, is dubious in the region. in particular, the rule of law, and the transparency and predictability of the legal framework governing foreign investment, continue to be major problems. Beyond these bounds, some of Central Asia's states do not have clear national investment policies. it is common tendency in Central Asian states' Bits to restrict the scope of such treaties with domestic laws. that is especially true in the case of turkmenistan, tajikistan, and uzbekistan. this phenomenon may reduce the impact of investment treaties and negatively impact the flow of foreign investment into Central Asia. Furthermore, Central Asian states' Bits provide more favorable conditions for foreign investment compared to the eurasian investment Agreement and the Cis investor right Convention.
it should be kept in mind that foreign investors desire to have their investments protected in the context of international standards because national investment legislation usually provides for less protection for foreign investors than international standards. Additionally, problems with the transparency and predictability of the host country's legislation may create risks for foreign investment. these are the main reasons for the avoidance of host country legislation and for pressuring the host country to adhere to international standards.
the main determiners of the relative attractiveness of foreign investment include the rule of law, and the transparency and predictability of the host country's legal framework governing foreign investments. Foreign investors planning their investments consider the overall investment climate, which is based on not only economic conditions but also the legal framework for foreign investment. transparency and predictability allow foreign investors to plan their investments with great certainty and reduce as much as possible non-commercial risks.
